Section 103 (a) , as noted previously, authorizes inspections -
and investigations - by the Secretary for the purpose of determining
whether there is compliance with the mandatory health or safety stan-
dards.  That provision should be read in conjunction with section
104(a), which authorizes the Secretary, upon either inspection or in-
vestigation, to issue a citation if he believes an operator has vio-
lated the Act or a standard.

I conclude that section 104(a) permits the issuance of a citation
even though the violative condition or practice is not in existence at
the time of the inspector's observation or actual detection since
section 104(a) refers to investigations as well as inspections.

In conclusion, while I have found the issuance of a section 104 (d)
order invalid in this proceeding since it was based on a condition or
practice not in existence during the time period of an inspection but
on one which had already occurred and been abated and was not actually
perceived, observed, or otherwise directly detected by a duly authorized
representative of the Secretary as part of an inspection, I also conclude
that such condition (or practice) is properly cited under section 104 (a).
Based on the inspector's testimony in this case in connection with the
circumstances surrounding the issuance of the order, I find such issuance
comports with section 104 (a) requirements. 15_/

Based on the foregoing analysis, it is concluded that the motion
for summary decision should be granted in part.

ORDER

Withdrawal Order No. 2503086 dated April 17, 1985, is modified pur-
suant to section 105 (d) of the Act to reflect its issuance as a citation
under section 104 (a) of the Act rather than as a withdrawal order under
section 104(d) (2) of the Act. United States Steel Corporation, 6 FMSHRG
1908, at 1915 (Fn. 3) (1984).

All proposed findings of fact and conclusions of law not expressly
incorporated in this decision are rejected.

Michael A. Lasher, Jr.
Administrative Law Judge

15/  This decision does conflict with holdings of at least two other
Administrative Law Judges who have dealt, in some degree, with the _
issue; however, in reading their decisions, I was unable to determine
whether the precise issue was presented to them squarely.  (Their
decisions are referred to in the Secretary's memorandum, and in Emery's

-otion.)  an
